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Introduction

1. The Child Poverty Action Group is a registered charity which campaigns for the abolition of child poverty.  Our particular area of focus is on the welfare benefits and tax credits systems administered by the Department for Work and Pensions and the Inland Revenue. Over the past 25 years we have built up a great deal of expertise in the area of social security law. In particular, the CPAG plays a leading role in taking legal test cases before the social security commissioners and the higher courts concerning the rules of entitlement to benefit and aspects of the administration of the welfare benefits scheme, including appeal tribunals. 

2. The focus of our test-case work is to ensure that claimants’ entitlement to benefits is not diminished and, where appropriate is extended, and that the systems in place to enable claimants to check the correctness of entitlement decisions are fair, accessible and independent.  Other aspects of our work are to lobby for changes to social security legislation and to make submissions to bodies when consulted on proposed changes to legislation which will affect benefit claimants.

3. It is from this perspective that we welcome the opportunity of providing our views to the Council on Tribunals on the use and value of oral hearings.  Our comments are focused on the use and value of oral hearings for, what may be broadly termed, social security claimants.  

4. We have previously commented on the White Paper on ‘Tribunal Reform’, the Leggatt review itself and then to the LCD (as it then was) on Sir Andrew Leggatt’s report Tribunals for Users – One System, One Service.    Broadly speaking, the Child Poverty Action Group welcomed the Leggatt proposal of having a unified Tribunal system which was truly independent from any of the sponsoring government departments.   However, we had concerns about the lack of any concrete ideas about improving first instance decision-making and of Leggatt’s view that only a limited number of cases would require representation. Both of those concerns are relevant here.   

Summary of CPAG’s views 

5. From the perspective of social security claimants, it is CPAG’s view that both as a matter of principle and as a matter of practical utility oral hearings in the traditional sense have and should remain at the heart of any “dispute resolution” process.  This is because in almost all cases the nature of dispute will concern the claimant’s right to benefit and will most often turn on the resolution of disputes of fact, medical adjudication or complex issues of law.  Moreover, the claimants in question will often be unable to properly and effectively represent themselves (e.g. due to literacy or language difficulties) in anything other than in an oral forum; though often even in that forum because of the difficulties they will still require representation. In other words, the oral hearing in the traditional sense provides the best model for effectively resolving the dispute.

6. Moreover, for the reasons given below – that is the number of disputes to be resolved annually, the poor quality of initial decision-making, the often intensely bureaucratic nature of decision making based on a paper or non-oral hearing model, and the need to replace the medical and financial expertise on the oral tribunal perhaps by way of (funded) expert reports - CPAG harbours serious concerns about whether a move away from the existing oral hearing model in social security would provide any real cost savings: and this is without prejudice to our strong view that such a move would be detrimental to claimants’ interests and would lead to poorer adjudication of disputes.     

Need for an Oral Hearing in Principle

7. Whatever the precise reach of Article 6 of the European Convention on Human Rights (ECHR), it is strongly submitted as a matter of principle that in citizen-state disputes there should be a right of appeal against the State’s decsion-making, that that appeal must be heard by a truly independent appeal tribunal, and that the appeal should be resolved by that tribunal at an oral hearing.  

8. The need in principle for an oral hearing has been foreshadowed above.  Firstly, it proves the most effective way of resolving disputes of a factual nature (e.g. how far can a person walk without severe discomfort, how often is care required at night-time, how long can the person remain seated in a chair before having to move, was the fact reported to the local office in the manner contended by the claimant).  Even assuming a well researched and based initial decision (as to which see below), most social security decisions require a judgment to be made of whether the statutory test is met after assessing the facts (including credibility).  That cannot be done, it is contended, other than at an oral hearing.

9. Secondly, an oral hearing is required also because, certainly in the case of social security disputes, the parties to the dispute are not on a “level playing field” or on equal terms, and an enabling (or inquisitorial) oral hearing provides the best method of equalising the parties.  For example, if an appellant’s English language is limited or s/he can only effectively communicate through a language signer, that can be provided on an independent basis by the tribunal.  Moreover, with the skills the tribunal can bring to bear (both legal and medical), can resolve legal and factual complexities which the claimant could not on her or his own.
10. Thirdly, the very fact that the claimant is able to go before the tribunal and see it in action should reinforce the idea that the tribunal is independent of the Government department against whose decsion she or he has appealed.
Pragmatic need for Oral Hearings 

11. In addition to the above considerations, it is submitted that as a matter of practical utility oral hearings provide a necessary part of the adjudication process, not least in order to correct poor quality initial decisions.
12. This is a point that CPAG has sought to address before in response to Leggatt, but despite the avowed desire to address matters holistically or in a joined-up-manner, regrettably this remains a deficit in official thinking on this matter
. 

13. Both Leggatt and the White Paper rightly focused on the fact that many appeals to tribunals could be avoided if the decision under appeal at first instance was correctly arrived at. This is as true in social security as it is in other fields, and particularly so in respect of adjudication on disability living allowance and incapacity benefits: benefits which in terms of the socially excluded are focused on some of the most disadvantaged people in society.  It is also true in respect of the Inland Revenue’s ‘adjudication’ of tax credit disputes, but this in our view probably has more to do with the Inland Revenue’s avowed aim of seeking to have most (if not all) decisions made by computer rather than human error.

14. Given the obvious nature of this point, we were disappointed that little in the way of concrete proposals were put forward in the White Paper for tackling such poor quality decisions before they need to get to an appeal tribunal.  We do not doubt that most citizens would rather not have to go to a tribunal at all
. However, arguably the most effective way of ensuring this would be to ensure that, as far as is possible, the first instance decision is correctly arrived at.

15. There are approximately ¼ of a million appeals against social security decisions dealt with each year. This figure has remained virtually the same for a number of years.  About ½ of these decisions are overturned by the appeal tribunal each year in the claimant’s favour, in most cases after an oral hearing of the appeal. The most recent figures (for the quarter ending December 2004) show that 53.1% of oral hearing appeals were decided in the claimant’s favour compared with 21.9% for paper hearings
.   Accordingly, in the large majority of cases, absent an oral hearing those wrong decisions would remain uncorrected, and nearly as many as 125,000 claimants would have remained with the wrong benefit or no benefit.  Consistently over the years it has only been the oral hearing which has allowed the erroneous decisions to be corrected.

16. Of course a number of initiatives, some of which are suggested immediately below, could be taken to tackle the poor quality of decision making, but all in our view would involve additional costs for the Government Departments concerned: and this at a time when the express aim of the Government is to cut departmental costs.  None of this suggests to us that providing a proper end-to-end decsion making process will come at any financial saving.         

17. In the fields of social security and tax credits the areas which could be explored with a view to improving standards of decision-making are, we would suggest, as follows.

(i) Training, pay, workload and retention of front-line staff.  Although these may not be the decision-makers, these people are often the only point of contact between the claimant and the Department for Work and Pensions or the Inland Revenue, and critically may be the principle evidence gatherers, in the sense of talking to and questioning claimants and considering documentation. However, these are often the most junior and least well trained of the DWP and IR staff, and so cannot effectively engage with the claimant in a way which best elicits information relevant to a particular benefit.  The information is simply recorded (often wrongly) and passed on to the officer charged with making the decision.

(ii) Training, pay, work-load and retention of decision-makers.  In a number of cases the poor quality of the decision can only be ascribed to the decision-maker not having read the documents properly or not being up to date with changes in legislation or case-law.  The factors listed here must impact on that. 

(iii) More targeted and expert evidence gathering.  Particularly with disability and incapacity benefits, good medical evidence can be the difference between a correct and incorrect decision, particularly with more difficult cases.  Although the decision-maker has power to obtain such evidence, it is most often sought from a non-specialist medical source, which in a number of cases will then be undermined by the claimant on the appeal providing evidence from her/his specialist. Had the right evidence been sought at the outset, and the right questions asked, the need for the appeal would probably be removed
.
(iv) More senior review/appeals officers.  The rules for social security and tax credit appeals require a case to be reviewed internally by the DWP or IR once an appeal has been lodged but before it has been heard by the appeal tribunal. It is CPAG’s view that this review power is not being properly used and often is no more than a rubber-stamp exercise in respect of the initial decision.  We consider that a factor in this (in addition to pressure of work, poor training etc), is the lack of seniority of the reviewing officer.  Moreover, decision making as a whole would in our view be improved if the appeals officers: (i) attended at appeal tribunals and so had the ability to take on board criticism made in the decision-making up to that stage and report those matters back to the original decision-maker; and (ii) had the power and authority to overrule the earlier decision(s) of the original decision-maker and the review officer.
(v) Proper and independent scrutiny of decision-making standards.  A person or body needs to be set up which can examine and effectively report back to the DWP and the IR on the quality of their decisions and the reasons for poor quality decisions, and a yearly obligation placed on the DWP and IR to agree, with the independent scrutineer, to an effective programme for improving decision-making.
Need for research on alternatives to oral hearings

18. The White Paper was explicit in stating that its proposals went further than Leggatt’s, and that it was also about developing a range of proposals which are focused on proportionate dispute resolution.  In truth, this seemed to mean developing complaints and arbitration procedures so that they may replace
, or at least augment, tribunal hearings.

19. However, CPAG was and remains concerned that there is no good authoritative research which underpins this desire for alternative dispute resolution, particularly as an effective replacement for oral hearings.  When the issue which is in play is the correctness (i.e. legality) of an entitlement decision, we fail to see, and can find no research which points to, the solution lying other than in proper and well funded initial decision-making augmented by a right of appeal to a legally constituted appeal tribunal.

20. Any research, or any non-oral hearing model, would need to take account of the number of disputes needing to be resolved each year, the factual nature of most of those disputes, the need to assess credibility of claimants, the need to correct deficits in the initial decsion-making and its evidence gathering, and the need to replace the legal, medical and financial expertise on oral appeal tribunals, before it can begin to measure its success or effectiveness.  

21. For example, we doubt that the Social Fund Inspector model for dealing with (the limited number of) social fund disputes would work to deal with the much larger caseload of social security appeals.  Almost all of the SFI’s work is paper based, but that makes it intensely bureaucratic (in terms of writing back and forth to the parties, even assuming that this would be a manner of communication which would be wholly accessible to all claimants) and as a consequence time consuming.  Moreover, the same is true, from our own experience, of the “ombudsman complaints” dispute resolution model, and the time they take. Indeed, recent complaints about tax credits administration have led to a massive increase in the time taken for such complaints to be resolved. We cannot see how these would either be a more effective or cheaper method of dispute resolution for benefit matters.

Representation 

22. Given the varied situations and conditions it seeks to deal with, social security law is varied and complex.  Moreover, the client groups it is targeted on by their nature are often people who are least able to put forward their own cases.  Representation is therefore especially important in this area of the law, and this may be most effective at an oral hearing. That representation at an oral hearing increases the success rate for claimants is certainly borne out by the statistics that reveal that where a claimant attends an oral hearing with a representative 67.8% of such appeals are decided in the claimant’s favour, compared to 55.8% where the claimant attends without a representative
.

Tribunal Case Management 

23. One area where oral hearings could be avoided, in our view, would be by better use of active case management by tribunals once appeals have come before them but before they reach the oral hearing stage. For example, if fresh medical evidence has been filed by the claimant which on its face suggest that the decision under appeal should be changed, then interlocutory procedures should exist for the chair of the tribunal to put the revised decision to both parties and ask them if they wish the appeal to continue.  At present such procedures are not available for social security cases. 

24. Any wider or advice role for the tribunal would need to be examined with caution, bearing in mind the need for the tribunal to be and be seen to be independent of both parties.        
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� Indeed, this point was reinforced in our view by the fact that no Government department whose decisions could be under appeal took up the opportunity to attend the Council on Tribunals’ seminar on the 21st of June 2005. 


� By saying this we do not accept as fact the sweeping statement of Lord Falconer in the Forward to the White Paper that once a dispute has arisen the “public do not want to go to a Tribunal”. 


� Quarterly Appeal Tribunal Statistics: December 2004. 


� This criticism stands equally to be made about appeal tribunal’s evidence gathering powers and the lack of expert medical members on particular tribunals.   


� See para. 6.20 of the White Paper.


� Quarterly Appeal Tribunal Statistics: December 2004.
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